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Introduction

It is my honor to have the opportunity to testify before the Committee regarding some of the
major legal and policy issues surrounding public financing of private school tuition programs in
the form of vouchers, education savings accounts, and analogous programs. For the purposes of
this testimony, I will refer to these programs collectively as private school tuition programs. My
testimony divides these legal and policy issues into four major categories: states’ constitutional
duty regarding public education, which precedes any potential consideration of private school
choice; the financial impact of private school tuition programs on public education; unequal
access and discrimination in private school tuition programs; and student achievement.

Some of these legal and policy issues arise with charter schools as well—particularly those
relating to the financial effects on public schools, the stratification and segregation of students
between schools, and academic achievement—>but this testimony directly addresses only private
school tuition programs. It is worth noting, however, that because charter schools are public
schools, they, unlike private schools, must comply with the U.S. Constitution and various federal
anti-discrimination standards. Thus, this testimony’s concerns regarding federal constitutional
and statutory rights are largely inapplicable to charter schools.

L States’ Constitutional Obligations in Public Schools Take Precedent Over Private
School Choice

Public financing of private school education for elementary and secondary students cannot be
properly evaluated without situating it within a larger constitutional context. The first question
regarding public financing of private school choice is not whether some individuals might prefer
or benefit from it, but whether private school subsidies are permissible under state constitutions.
Jumping to the substantive merits or shortcomings of private school choice, quite simply, ignores
and mis-orders state governments’ priorities and obligations.

All fifty state constitutions include provisions that mandate the provision of public education.
These affirmative state constitutional mandates in public education include qualitative
components—such as the provision of an adequate or equal education. They also include



requirements that public schools be organized into a statewide “system” and that the system be
“uniform.” These obligations are absolute. Both explicit constitutional language and judicial
interpretations describe these obligations as states’ paramount or foremost duty, which is to say
that no other priorities can come before them, nor can exigencies justify a state’s failure to
discharge the duty.?

Various state constitutional clauses also directly limit states’ involvement in financing private
school education and reserve certain resources for the exclusive use of public schools. The
purpose of these restrictions is to ensure states remain wedded to public education as their top
priority and that other programs do not compete for or misuse funds that should otherwise be
spent on public schools. For instance, most state constitutions identify specific funds—such as
the common school fund, tax revenues raised for public schools, or revenues generated from
public lands—as exclusively for public schools.> This type of restriction required the Florida
Supreme Court to strike down the state’s voucher program in Bush v. Holmes.

Other mechanisms, such as requiring that the public education appropriation be in a state’s first
appropriation each year, similarly aim to ensure public education’s primacy. The contravention
of such a rule required the Nevada Supreme Court to declare the state’s voucher bill
unconstitutional in Schwartz v. Lopez. Lest these directives be insufficient to make the point,
several state constitutions place explicit bars on funding private school education, regardless of
the source, in the attempt to preclude legislative workarounds. Such a provision was the basis
for the South Carolina Supreme Court striking down a voucher program in Adams v. McMasters.

It is also worth emphasizing that these state constitutional education clauses are a function of the
U.S Constitution’s mandate in Article IV, § 4 that Congress guarantee a republican form of
government in the states. Since the nation’s founding, the provision of public education has been
understood as a central pillar of democracy and a republican form of government.* In fact, prior
to the adoption of the U.S. Constitution, the Continental Congress enacted the Northwest
Ordinances of 1785 and 1787. The Northwest Ordinance of 1787 is recognized alongside the
Declaration of Independence, Articles of Confederation, and Constitution as one of the nation’s
four foundational documents. The Northwest Ordinance of 1787 forever ensured the provision
of education in the territories and set the rules by which these territories could become states.’
Congress later made the provision of public education a condition of southern states reentering
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the Union.® In fact, after the Civil War, no state would ever enter the Union without providing
for education in its constitution. The single one to try, New Mexico, saw Congress reject its
admission.

1I. The Financial Impact of Private Tuition Programs on Public Education

This constitutional and legal backdrop precludes the consideration of private school tuition
programs in a vacuum. The first factual question is whether states have discharged their state
constitutional obligation to public schools. If not, adopting a private school tuition program is a
dereliction of duty—one that will likely compound one constitutional violation on top of another.
Though the factual and legal circumstances differ by state, various studies strongly suggest that
many, if not most, states are failing to provide their students with the financial resources
necessary to receive an adequate education, and these funding gaps tend to increase when states
adopt private school tuition programs. Thus, rather than affording more educational opportunity,
these private school tuition programs have the practical effect of further denying students who
remain in public schools of their state constitutional right to education (and as discussed later, do
not ensure better opportunities for disadvantaged students who participate in the tuition
programs).

For instance, national studies have demonstrated a consistent pattern of underfunding in
Florida’s public schools. The Education Law Center issues annual reports on school funding. Its
most recent report rated Florida’s funding level as an F, its funding effort as an F, and its
distribution of those meager funds among schools as a D.” To be clear, several other states
received A and B ratings on these metrics. Moreover, these higher scoring states do not typically
support private school tuition programs (except for a highly contextual and limited program to
support students living in remote regions that cannot support high schools in Vermont and
Maine).

Another national study led by Bruce Baker in 2018 assessed whether schools had the resources
to achieve “average” outcomes. Average outcomes, to be clear, are probably lower than
adequate outcomes but easier to measure. It found that most states fail to provide requisite
resources to school districts serving predominantly low-income students. But the study found
that even in Florida’s wealthiest districts, students received slightly less than they needed, and, in
high-poverty districts, the funding gap exceeded $4,000 per pupil.®

Data suggests that gaps of this sort have grown substantially since the Great Recession. At that
point, Florida, for instance, began drastically reducing its public education expenditures while
dramatically increasing its private school expenditures. A decade and a half later, Florida spends
roughly $1billion dollars a year on private school tuition. This is notwithstanding the fact that its
public schools are severely underfunded and its constitution declares education “a fundamental
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value of the people of the State of Florida” and makes it a “paramount duty of the state to make
adequate provision . . . a uniform, efficient, safe, secure, and high quality system of free public
schools that allows students to obtain a high quality education.” While Florida may be an
egregious example, it is not alone. Other states have exponentially expanded private school
tuition programs while seemingly failing to discharge their public education duty.” One study
found that that “students across the U.S. lost nearly $600 billion from the states’ disinvestment in
their public schools” in the decade following the Great Recession.!”

Private school tuition programs often proceed on the false assumption that the diversion of
students away from public schools will save public schools money. While public schools do see
some reductions in costs when students attend private schools, those “savings” are neither
automatic nor proportional. First, many state programs do not require students participating in
private school tuition program to have previously attended a public school.!! As a result, private
school tuition programs can fund student who never would attended public school anyway. This
makes the tuition program an extra state cost rather than a savings.

Second, many public school expenditures are fixed, meaning that they do not necessarily change
even when students do leave public school and enroll elsewhere. The school buses will still run
the same routes, the heating and cooling systems will run just as long, and the roof and other
aspects of the facility will deteriorate at the same rate. Schools’ largest costs, however, are
personnel. But public schools cannot dismiss five percent of the teaching staff just because its
student population dipped by five percent, for instance. Unless a public school system is willing
to dramatically increase class sizes, eliminate certain aspects of the curriculum, or close and
consolidate schools, it will often need the same number of teachers. As a result, private school
tuition programs can force public schools to try to meet the same student needs but with fewer
resources.

III.  Discrimination and Unequal Access in Private School Tuition Programs

School choice programs also raise several fundamental concerns regarding equal access,
discrimination, and religion. First, private school tuition programs initially grew out of state
attempts to resist desegregation. While much has changed since then, certain aspects of that
legacy continue today. Second, as of 2019, fewer than half of states’ private school tuition
programs prohibited race discrimination.!> And the race discrimination prohibitions that do exist
do not necessarily extend beyond the enrollment process, meaning that few states require fair
treatment inside the school once a student enrolls. Fewer than one in four state programs
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prohibited disability discrimination or sex discrimination. Only twelve percent protect against
sexual-orientation discrimination. Moreover, as to disability, some states require students with
disabilities to waive their federal disability rights as a condition of participation in the state’s
private school tuition program.'3

Unequal access also runs along lines of religion, as religious schools can reserve the right to
deny admission to students whose beliefs does not align with that of the school. Though
empirical evidence is still being developed, numerous initial reports indicate that religious
schools have been denying access to certain students. In North Carolina, Florida, and Indiana,
for instance, LGBTQ students and families attempting to enroll at religious schools using
vouchers have been turned away.'* By contrast, constitutional and federal law precludes all these
forms of discrimination in public schools.

The textbooks in some schools that participate in private school tuition programs are also
promoting anti-science and white-centric ideas. The Orlando Sentinel reported, for instance, that
some of the private schools participating in Florida’s private school tuition program teach
students that dinosaurs and humans lived together, God intervened to prevent Catholics from
dominating North America, slavery benefitted its victims by exposing them to Jesus Christ, and
most Black and white southerners lived in harmony.!'> Other investigative reports reveal similarly
disturbing curriculum.!®

School choice proponents have attempted to deflect the foregoing issues and inequities by
arguing that these programs equalize the playing field by generally offering disadvantaged
students the same choice as more financially advantaged students. Facts, however, indicate that
these programs do not necessarily operate this way. While the earliest programs made benefits
available only to low-income families, states have steadily eliminated or raised those caps over
the last decade.!” In fact, opening the programs to all students—not serving more disadvantaged
students—explains much of the increase in private tuition expenditures over the last decade.
Moreover, because tuition costs often substantially exceed the value of those benefits at many
private schools—particularly higher quality private schools—they do not easily open the doors to
higher quality education for the most economically disadvantaged, but rather lower the cost of
attendance for higher income students who may have attended the schools anyway. Under these
circumstances, private school tuition programs facilitate new and additional forms of segregation
in the private sector.
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Often missed in the discussion of the foregoing forms of discrimination and inequality is also the
fact private tuition programs allow private schools to continue to pick and choose from student
applicants based on academic credentials and other factors, such as behavioral history. In other
words, formal discrimination aside, private schools still do not accept all students. This means
states are using public dollars to support programs that do not ensure even a semblance of equal
access.

Taken together, these dynamics facilitate the sorting, segregation, and stratification of students
into demographic silos. These trends pose serious challenges for our democracy and run
contrary to the governmental role in education. For two centuries, public financing of public
education has been premised on the notion that public schools are the place where young people
share a common experience, come to learn the public good, and where citizens—regardless of
status—meet on an even playing field. In the long term, this public education project sustains a
republican form of government. In fact, public schools are the only place in society premised on
bridging the various gaps that normally divide us—race, wealth, religion, disability, sex, culture,
and more. Today, our nation needs our schools to serve that function and heal wounds more
desperately than any period in recent history. If government is no longer willing to pursue these
democracy reinforcing goals, the raison d'étre for financing education evaporates.

1V. Academic and Financial Misconceptions About Private Tuition Programs

Many school choice proponents believe that private schools offer an academic advantage over
public schools and, thus, student achievement will increase when they leave public schools.

Both assumptions are false. First, nationwide data sets demonstrate that there is no private school
advantage when comparing “apples to apples.”!® While the average achievement scores are
higher in some private schools, their student populations are vastly different than public schools.
Their higher scores are a function of the fact that they serve far fewer, and sometimes almost no,
disadvantaged students. The relevant comparison is whether low-income students, for instance,
perform better in private schools than public schools, or whether a high achieving middle-income
student would have performed better in a private school than in their public school. The answer
to those questions is generally no.

Second, multiple nuanced studies of voucher programs have shown that students enrolling in
private schools through private school tuition programs perform worse than their similarly
situated peers in public schools. This lower achievement, moreover, can persist for years. The
less negative studies merely find that private school tuition programs have no statistically
significant impact on achievement. In other words, even the best-case scenarios are far from
justifying private school tuition programs as academically efficacious.!”
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Conclusion

Two centuries ago, Congress and states embarked on a public education project on the premise
that a republican form of government requires an educated citizenry and the only means of
ensuring that end is through public education at the public expense.?’ Likewise, they understood
that public education uniquely promotes an appreciation for the common good, which binds the
republic together.?! Unfortunately, Congress and the states have never fully achieved these
goals. Public education has, like any such lofty goal, been a work in progress. Yet, public
education has, as much as any aspect of the American story, been a central pillar of achieving a
more perfect Union. Now is not the time to abandon this crucially important project but to
redouble our efforts and recommit its premises. Our state constitutions do not allow anything
less.
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